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Planning Agreament

Section 106 of the Town and Country Planning Act 1950 relating to proposed rasidential
development on land at King Edward Street, Hucknall, Nottinghamshire
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THIS AGREEMENT is made as a Deed the &% dayof e kornow Two
Thousand and Eighteen

BETWEEN:

(1)

2

f
WIND WHISTLE LIMITED (Co. Regn. No. 09430362) of Cabourn House, Station
Street, Bingham, Nottinghamshire NG13 BAD (“the Owner""); and

ASHFIELD DISTRICT COUNCIL of Lirban Road, Kirkby in Ashfield, Nottingham
NG17 8DA ("the District Councll”). '

RECITALS:

b.

F.

By means of the Planning Application planning permission is sought by the Owner
from the District Councll to carry out the Development.

The District Councll is the Local Planning Authority for the purposes of the Act for
the area within which the Application Land Is situated.

The Distrlct Councl!Is a Principal Counclt within the meaning of the Local Government
Act 1972,

The Owner Is the freehold owner of the Application Land reglstered at HM Land
Reglstry with titfe absolute under title number NT2440,

The District Councll has resolved to grant the Planning Permission for the
Development subject to certaln conditions and the completion of this Agreement. -

The Owner has agreed to enter Into this Agreement with the Intent that Its Interest
In the Applicatlun Lend shall be subject to the covenants and obligations contained
herein and with the Intention that those covenants and obligations should create
planning obligations pursuant to Section 106 of the Act.

The District Councll Is satisfled that the provlélons of this Agreement and the
planning obligations contalhed hereln comply with their respectiva policies In relation
to Section 106 of the Act and are sufficient In respect thereof.
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OPERATIVE PROVISIONS:

1, DEFINITIONS AND INTERPRETATION .

M ACt”

“Application Land”

“the Contributions™

"Commencement of
Davelopment”

1.1 In this Agreement the following expressions shall have the following meanings:

the Town & Country Planning Act 1990 as amended;
i

means the land shown edged red on the Plan;

means the Public Green Space Contributlon, the Public
Realm Contribution, the Primary Education Contrlbution
any the Secondary Education Contribution;

means the earllest date on which any of the materfal
operations (as defined by Section 56(4) of the Act)
pursuant to the Implementation of the Development Is
begun save that lrespective of the provisions of Saction
56(4) of the Act none of the following operations shall
constitute a material operation for the purposes of
constituting Commencement of Development

(i)  tral holes or other operations to establish the
ground condltions of ‘the Application Lend, site
survey work, or works of remed!ation

) archaeological investigations on the Application

Land
() eny works of demolition or sie clearanca
(tv)  any structural planting or landscaping works

(v} ecological or nature conservetion works associated
with the Development

(vi) construction of site compounds boundary fencing or
hoardings '

{vil) construction of access or highway works ar pravislon
of services (Including drainage and med|a)
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"Davelopment”

“"Dwelling(s)*

*Occupsation”

“Public - Green
Contribution”

“Public
Contribution™

Spaca

(vill) any other preparatory works agreed in writing with
the District Councll

and "Commanca” and "Commancament Date” shall be
Interpreted accordingly;

means tha development described In the Planning
Application and to be carrled out pursuant to the Planning
Permisslon;

means a dwelling bullt pursuant to the Planning
Permission;

maans the applicetlon to the sum concerned of the
Indexation set out In the First Schedule hereto;

means In relation'. to the Development beneficlial
occupation of any part of i for resident!al purpcses but
shall not Include

(1) daytime occupation by workmen Involved In the
erection flitting out or decoration of any part of the
-Development; or

(I1) ‘the use of any Dwelling for the marketing of the
Development; or

(I} the storage of plent and materials

and "Occupy” and “Occupled” shall be construed
accordingly; '

means the sum of “Fourteen Thousand Peounds
{£14,000.00) Indéx Linked payable by the Owner to the
District Councll In accordance with the provisions of
clause 3.1 towards Improvements to landscaping at
Titchfleld Park;

means the sum of Twenty Eight Thousand Pounds
(£28,000.00) Index Linked paysble by the Owner to the
District Councll In accordance. with the provisions of
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“Plan”

“Planning Application™

"Planning Parmlssion”

"Primary Education
Contributon”

“Secondary ldur.-ltlon
Contribution”

clause 3.1 towards improvements to Hucknall Town
Cantre;

means the plan attached herato;

means the planning application submittad to the District
Councll and eallocated reference number V/2016/0198

-applying fuf residentlal development of up to érection of

14 Dwellings with associated car parking, eccess and
gardens;

means the.‘plannlr;ﬁ permission granted pursuant to the
Planning Application;

means the sum of Thirty Four Thousand Three Hundred
and Sixty Five Pounds (£34,365.00) Index Linked payable
by the Owner to the District Coundl In accordance with the
provisions of clausa 3.1 heing the cost of threa addidonal
school places at a cost of Eleven Thousand Four Hundred
and Fifty Five Pounds {£11,455.00) per. placa st Beardall
Fields Primary Scheol or such successor facilities as may
replace that school;

meens the sum of Thirty Four Thousznd Five Hundred and
Twenty.Pounds (£34,520.00) Index Linked payable by the
Owner to the District Councll In accordance with the
provislons of clausa 3.1 being the cost bftwo additienal
gchool places at a cost of Seventeen Thousand Two
Hundred end Shety Pounds (£17,260) per place at Holgata
Academy or such successer facllity as may replace rhat
school.

1.2 "Words in this Agreemenf importing the singular meaning shall where the context
sc admits inciude the plural meaning and vice versa, ~

1.3.  Words In this Agreemenit of the mascullne gender shall Include the feminine and
futer genders and vice versa and words denoting natural persons shall include
corporations and_ vice versa,

1.4 References In this Agreement to any stetutes or statutory Instruments shall Include
!nq refer o any statute or statutory Instrument amending consolideting or
replacing them respectively from time to time and for the time belng In force.
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Urben Road . Seale: 110 1250
Kirkby In Ashfleld @ Crown Copyright and database right 2017,

Nottingham NG17 BDA Ordnance Survey 100024840
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1.5

1.6

1.7

Where In this Agreement reference is made to @ clause _Schedule or plan such
reference {unless the context otherwlse requires) Is a reference to'a clause or
Schedule of or In the case of a plan attached to this Agreement. ’ '

Covenants made hereunder on the part of the District Councll shall be enforceable
against the District Councll and any statutory successor to it as planning authority.

The expresslon "the Owner” shall wherg the context so admits include successors
and assigns.

GENERAL PROVISIONS

Statutory Authority

2.1

2.2

This Agreement and each of the covenants given by the Owner contained herein Is .
a planning obligation and Is made pursuant to Sectlon 106 of the Act. -

The covenants by the Owner contained hereln shall be enforceable by the District
Councll.

Liability

2.3

2.5

The covenants given by the Owner contalned herein are made with the intent that
the covenants will bind Its Interest in the Application Land and 'ba binding on and
enforceable ag'a'!nst thelr successors In title or assigns and subject to clausa 2.5
those derlving title under the Owner PROVIDED THAT without prejudice to the
enforcement of covenants against successors In title no person shall be llable for
any breach or non-performance of the covenants contained hereln or for the
p'erfurmance of any obligations which arlse from the carrying out of the
Development en and in respect of any land of which he Is ne longer selsed save In
respect of any prior subs!sting breach.

Nothing In this Agreement shall prohibit or limlt the right to develop any part of the
Application Land In accordance with a planning permission (other than the Planning
Permission as defined hereln or any renewsl thereof) granted {whether or not on
appeal) after the date of thls Agreement In résper.t of whllch developmient this
Agreement will not apply PROVIDED THAT the obligations In this Agreement can’
be applled to any piannlﬁg permlission granted subsequent to tha grant of the
Planning Permission &s hereln defined by agreemant between thé Owner and the
District Councll as evidenced by a memorandum endorsed on this Agreement.

The covenants contained in this Agreement shall riot be enforceable against
Individual purchasers ar lessees (or thelr mortgagees) of Dwellings on the
Application Land constructed pursuant to the Planning Permission or ééalnst
statutory undertakers In relatlon to any parts of the Application I..and.acqulred by
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2.6

them for electriclty sub-stations gas governor statlons or pumping statlons or
against anyone whose only Interest In the Application Land or any part of It is In
the nature of the benefit of an easement or covenant,

In the event that the Qwner disposes of its Interest In the Application Land or any
part thereof {other than a disposal to a purchaser of a Dwelling) it shall within
twénty-elght days of such disposal give written notice of the name and address of
its successors In title to the District Councl together with sufficlent detalls of the
land Included In the disposal to allow its identification,

Contingsncles

2.7

2.8

2.9

2,10

211

The ob]lgatlons in this Agreement shall ba conditional upon the issuing of the
Planning Parmission and the Commencement of Development: and save-for. this
clause and clauses 2.8, 2.12, 213, 2,16, 2.17, 2.18; 2.19. 2.20, 2.22 and 3.4
which shall come in to effect upon completion of this Agreement then until such
time all other provislons not herein specified shall be of no effect.

In the event of the. Plahnlng Permlsslon expiring or in the event of the, withd rawal,
revocatlon or quashing of the Planning Permission the obiigaticns under this
Agreement shell cease absolutely and the District Councll shall upon written
request from the Owner procure that any entry referrlng to this Agreement In the
Register of anél Land Charges shall be removed forthwith upon request of the
Owner,

Where thig Agreement Is released In part by & future anreement the District
Counell shall upon written request from the Owner place a note against the entry
made In the Reglster of Local Land Charges. stating which obilgations no longer

.have effect.

If the Owner makes a request In writing for the District Councll to place a note
agalnst the entry made In the Register of Local Land Charges stating which
obligations ‘under this Agreemént have been discharged and complied with, the
District Cuuncll will place such a note against the entry to the extent which such
obligations ara deemed by the District Councll to have been discharged and
complled with under the terms of this Agreement.

Following the performance and satlsfaction of all covenants and obligations
contained In this Agreement the District Councii shall upon written raquest from
the Owner effect the cancallation of all sntries made In the Register of Local Land
Charges In respect ‘of this Agreement.,
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Commencement of Dewnlopinnnt

2.12

The Owner shall_glvé the District Councll seven days’ notice In mdvance of the
Commencement of Development and the date on which Commencement of
Development has taken place shail be confirmed by ‘exchang'e of correspondence
between the Owner and the District Councll PROVIDED THAT default In glving notice
or ounﬂrrn!ng ‘the date by exchange of uorr@spnndence shall not prevent
Commencement of Development occurring.

Detarmination by Expert

2,13

Notwithstanding any specific provision In this Agreement In t‘hg event of any dispute
between the Owner and the District Coundl concerning this Agreement Including
any dispute as to whether or not an hbllgatlon has been performed or matter to be
agread under any of the provislons of this Agreement the matter may at the written
option of any ralevant party (notica of which shall be given to the other.party or
partles) be referred to such expert as they may agree or {In default of agreement
within 20 working days of the date of glving of the notice) appointed by the
Chairman for the time beingof the Planning and Environment Bar Assoclatlon
whose appointment shall-be conducted on the following terms: :

2131  The persoh to be appelnted pursuant to Cllun 2,13 shall If possible be
a person having fifteen yvears or more relevant post-qualification
experience of the issue In dispute and projects comprlslhg works of the
scale and nature of the Development and of the particular lssue In
dispute.

2.13.2 The referenca to the expert shall bé an terms that:

2.13.2.1 the expert shafl afford the parties to the dispute an
opportunity to make representations to him/her In writing
end If he/she so directs to make submissions on-one -
another’s representation;

2.13.2,2 the expert shall be able to stipulate periods of time for the
making of such submissions and representations;

21323 the expert shall be bound to have regard to the sald
submisslons and representations;

2.13.2.4 the expert shall have the power to award the costs of the
determination in favour of either party at the expense of
the othar In the event that the expert shall consider that
the said other party has acted unreasonably and the
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extent of the costs awarded shill refiect the extent and
effect of sald unreasonable behaviour;

2.13.2.5 the expert §hall be Iimited in his findings to the proposals
put by elther party or a proposal falling between both of
them; and

2.13.26 the findings of the expert shall save in the case of
manfest material error ba final and binding on the Owner
and the District Councli save that the parties retain the
right te refer to the Courts an a matter of law.

Tie Parlods

2,14

It is agreed between the parties that any of the periods specified In the Agreement
may be extended by mutual agreement In writing between the Owner and the
District Councll.

Approvals

2,15

Notices

2,16

2.17

For the purposes of this Agreemant where 2 party is required to make a request,
give confirmation, approval or consent, express satisfaction with, agree to vary, or
to give notice of any matter, such request, confirmation, approval, consent,
exprassion of satisfaction, agreement to vary, or notice shall be deemed to have
not been given or expressed unless given or expressed In writing and shall not be
unreasonably withheld or delayed. ' '

The service .of notices and communications pursuant to this Agresment shall b
sent to the addressee at the address stated In this ‘Agreament or at such other
address as the addrassee shail have notifled to the others In writing.

Notices and communications under this Agreement may be sent by personal
dellvery or by Flrst Class Post (recorded delivery} and ‘any notice or communication
sent by First Class Post {recorded delivery) and cormmectly addressed shall be
conclusively déeemed to have been recelved by the addressee on the second
business day following the date of posting.

Exclusion of the Contracts {Rights of Third Parties) Act 1998

2.18

Nothing hetreln cantained or Implled shall give or be construed as giving rights,
privileges, powers or enforceabllity other than to the specific partles executing this
document and thelr successors (If any) as defined hereln and the provislons of the
Contracts (Rights of Third Partles) Act 1999 and any benefits or rights which could
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arise therefrom are expressly excluded to the Intent that no third party within the
meaning of that Act shall have any rights of enforcement In respect of any matter
herain. contained.

Void Provisions

2.19 If any provision of this Agreement Is dsclared by any judiclal or other competent
authority to be vold voidable lllegal or otherwlse unenforceable the remaining
provislons of this Agreement shall continue In full force and effect and the partles
shall amend that provislon In such reasonable manner as achieves tha Intentinn of
the parties without Hisgality provided that any party may seek the consent of the
other or others to the termination of this Agreement on such terms as may In all
the clrcumstances be reasonable If the effect of the forgeing provislons would be
to defeat the otiginal Intention of the partfes.

No Fatter of Discration

2,20 Save as permitted by taw In equity nothing contained or Implled in this Agreement
shall prejudice or affect the rights powers dutles and cbligations of the District
Councll In Its rights powers dutles and obligations under ali public ard private
statutes bylaws and regulations which may be as fully and effectually exerclsed as
if the District Councll were nat a party te this Agreement.

Effect of any Walver

2.21  No walver (whether express or Implled) by the District Councll of any breach or
default by the Owner in performing or observing any of the terms or conditions of
this Agreement shall constitute a continuing walver and no such walver shall
prevent the District Councl! (as relevant) from énforclng any of the sald terms or
candItions or from acting upon any subsequent breach or default in respect thereof
by tha Owner.

General Requirement to Co-operate

2.22 Without prejudice to Its statutory dutles the District Councll and the Owner shall
act In good falth and shall co-operate with each other to facilitate the discharge
and pérfonnanne of the obligations .of the other contalned within this Agresment
within the timegcales specified.

Interest

2.23 It Is he?ebv agreed thét if any payment due to the Distrct Councll under this .
Agreement Is paid late interest w'rll be bayable from the date the payment [s due
to the date of payment at 8% above the Benk of England base lending rate
prevalling at the time.
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3. OWNER’S COVENANTS TO THE DISTRICT COUNCIL

Tha Contributions

3.1 The Owner covenants with the District C".ouncll to pay the Contributions to the
District Counci| as follows:

31,1 50% pricr to the first Occupation of the 5% Dwelling;
3.1.2 50% prior to the first Occupation of the 16t Dwelling.

3.2 The Owner covanants with the District Coundil not to permit or allow I:he'Oncupal:lon
of the 5" Dwelling unless and until 50% of the Contributions has been paid to the

District Council,

3.3 The Owner covenants with the District Council not to permit or allow the Occupation
of the 10' Dwelling unless and untl all of the Contributions have been pald to the

District Councll.

District Councli's Lagal Conts

3.4 The Cwner covenants with the District Councll to pay the District Councli’s
reasonable legal costs In respect of the preparatlon of this Agreement on Its
execution.

4. DISTRICT COUNCIL'S COVENANTS TO THE OWNER
41 The District Councll covenants with the Owner as follows:

Primary Education Contribution

4.1.1 Teo pass to Nuttinghémshlfe County CouncH the Primary Education Contribution
oF any pert thereof following recelpt of writtan-confirmation from Nottinghamshire

County Councll that:

4.1.1,1 Such monies shall be used solely towards the provision of
new and/or Improvements to education faclllﬂ_e's at
Beardall Fields Primary School or such successor faclities
as may replace those schools and for no other purpsse
whatsoever; and -

4.1.1.2 If all or any part of the monles shall remaln unexpended
after the pericd of five years from the date of payment by
the Cwner to the District Councll it shall following recelpt
of a request from the District Councll or the Owner repay
such unexpendad monles to the District Councll together

10
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with Interest thereon calculated from the date of payment
to the date of repayment. '

4,12 To forward to the Owner any monles recelved from Nottinghamshire County
Councll pursuant to ciausa 4.1.1 above.

Secondary Education Contribution

4.1.3 Te pass to Nottinghamshire County Councll the Secondary Education Contribution
or any part thereof following receipt of written conflrmation from Nettinghamshire
I;ounty Council that;

4.1.3.1 Such monles shall be used salely for- the provision of
education facillties at Holgate Academy or such successer
facllity as may replace that school end for no other
purpose whatsoever; and

4.1.3.2 If all or any part of the monles shall remain unexpended
after the period of five years from the date of payment by
the Owner t'o the District Councit it shall following recelpt
of 2 request from the District Councl! or the Ownar repay
such unexpended monles to the District Councl! togethar
with Interest thereon calculated from the date of payment
to the date of repayment.

414  To forward to the Owner any monles recsived from Nottinghamshire County
Coundil pursuant to clmuse 4.1.3 above.

Public Green Spece Contribution

415  To use the Public Green Space Contribution towards Improvements to the
Iandscape at Titchfieid Park.

4,1.6 If all or any part of the Public Green Space Coﬁtﬂbutlon shall ramaln unexpended
after the perlod of five years from the date of payment by the Owner to the
District Councll It shall foliowing receipt of a request from the Owner repay such
unexpended monles to the Owner together with Interest thereon calculated from
the date of payment to the date of repayment.

Public Realm Contribution

11
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4.1.7 To use the Public R.e&lm.Contﬂbutlbn towards improvements to Hucknel) Town
Centre.

4.1.8 If all or any part of the Public Realm Contribution shall remaln unexpended after
the period of five years from the date of payment by the Owner to the District
Coundli i shall following recelpt - of request from the Owner repay such
unexpended monles to the Owner tagether wlith interest thereon cafculated from
the date of payment to the date of repayment.

Monitoring

4.1.9 Following receipt of a written request from the Owner to produce full datalls of
the expenditure of all monles pald pursuant to clause 3 of this Agreement.

Issue of Planning Punnllilnn

4.1.10 To Issue the Planning Permission within fiva working days of completion of this
Agreement.

12
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THE FIRST SCHEDULE

INDEXATION PROVISIONS

In this Schedule:-

"Index™ means the Retall Prices Index ("RPI") as published by the Office for
Natlonal Statlstics or eny successor bady or such other Index as shall be agreed
between the Owner and the District Councll.

"Buse Index Date™ means the date of this Agreement.

"Base Index Figure" means the ﬂ_gure published In respect of the Index
Immedlately prior to the Base Index Date.

“Winal’ Index Flnuu' means the ﬁgllré published or otherwise aﬁreed or
determined In respect of the Index Immediately pnor to the respective datas upon
which the relevant contribution s paid.

‘The relevant contributlon shall be Increased by such sum, If any, In pounds sberllnd

as shall be équal to the sum calculated accordlng to the following formula:-

Increased Sum = A x G
B

‘Where: 'A" equals tha relevan'c contribution

"B" equals the Ease Index Figure
_"C" equals the Final Index Figure

If after the Base Index Date there should be ary change In the Base Index Figure
by reference to which changes in the Index are calculated, the flgure tukén to ba
shown In the Index after such change shall be the figure which would have been
shown In the Index If the sald Base Index Figure had been retalned and the
Bppropriate reconc!llatlon shall be made.

If any substitution for the sald RP1 or any Index previously substituted therefore
shall occur, the partles hereta shall endeavaour to agree the appropriste
reconcifiation between the Index substituted on the one hdnd and the RPI or any
index previously substituted therefore on the other hand.

13



SIGNED s a DEED by )
WIND WHISTLE LYMITED acting by: )
RICRAZES Wiaons, dyrecesr )
VA EAe. presemce. of

Eirscsr

Wikrvwess Worme,
BlacteonfSaaralary
Wibnegs

"THE COMMON SEAL OF )
ASHFIELD DISTRICT COUNCIL }
was hereunto affixed In the presence of: - )

PR AP L RS AN L IR T T O TR T

IN WITNESS whereof the parties hereto have executed this Agreerrient a5 a Deed on the
date first above written

Chalrman of the Councll

Authorised Officer
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